
September 27, 1991 

The Honorable Dan Morales 
Attorney General 
SupremeCourtBuilding 
P. 0. Box 12548 
Austin, Texas 78711 

Dear General hkxales: 

RECEIVED 
!I?8091 

Opinion CmmlW ’ 

This is to request an Attorney General Opinion regaxding the relation- 
shipbetween SB 2 andH8 7ofthe 2ndCalledSpecialSession. There is 
disagreelKen tregardinganadministrativeprcceedinq =--fly pendins 
before theTexas Depar!mantofHealth as towhetherthe%xasWaterCan- 
missionor theTexas Departmntof Healthhas jurisdiction tihearthe 
proceedings. lke subject matter is an application for a license to dis- 
pose of radicactivematexial. As proposed, SB 2 appears to imm&ately 
transfer the license application procedures to the Texas Water MS- 
sion. On the ctherhand,HB 7,whichwas enacted and cam.3 intoeffect 
saneizima after SB 2, appears to retain allhearingproceduxswith the 
TexasLkpartnvmtofHealth. 

I ask for anAttorney General'sOpiniontobeissued resolvingthismt- 
ter for the imn3Yiateneedsof the applicationinccmnectionwithpro- 
posed License No. L04336. The question presented is as follms: 

"Is the hearing pmcedure for pemling applications to license ra- 
dioactivedisposdl.sitesletainedwiththeTexasDepartmentof 
Health, or is suchncwtransferred tc the TexasWater CamGsionif 
the application was pending on the effective date of SB 2?" 

Enclosed please find a mmrardun with related ammnts. Please contact 
meifyou require additional information. 

Sincerely, 

hi /al-d 
Enclosure 

ACCOMPANIEDBYENCLOSURES- 
FILED SEFARATELY 



M--U?+! RtOAXDXNO THE NEED FOR AN 
AmRNtY t3tNtXAt’S OPINXON 

ON THE TRANSFER OF Xt&PoNsIl3ILx'x~ ovm RADIOACTIVE WASTBP 
FROM THE TEXAS DEPARTMlENT OF 8EALmt TO THE TEXAS WATER COMWSSION 

buYfng th8 firrt rpaa&a2 reaPiOn ef the 72nd Laqlalativc 
Seadon, the Lsghlatute pIggod two bilbre&rted fe the 
regulater 
Senate Bt ! 1 

authority c#v~lr the dirposrl of r&icactivm matrrlals. 
2 and llouee bill 7 both tirang$ar thie ruthgr&ty from 

the Toxat Dsprrtnmnt of Horlth to ths mx&a water Comteoion. sa 
2 made t:hb EtanrPmr effeetlve lmin~dirraly u$on the tignafurs of 
the OoveHmr (August 12 1991). NB 7 made the traaafer rtfeotive. 
Narch I, 1992. 

Whih HB 7 was the later prrrbd bill, SB 2 involvea a morr 
specifia and UetaftmU Wpreaelon of the Leqislaturo’r intent. The 
lrruo is, thoreforo, which net dotsm$ns8 the Crannfer date. 

tUBWAXY VP SD 2 N+D HB 7 

PtSor to the Sunwr at &PSl, chapter 401 of the Texas Health 
pnd safety Code, together with 6egtionr 361.15 and 361.16 
relating to harardourr Waste) mide it vary clear thrt, unless the 

radioactive wwto material8 Included t4hamxiou8t4 constituenta, 
the Texas Department: of Hoaith (TIM had Fhe exclurivo 
jurfrdittian and re8pon8fbllity to &agulsta any dlrrporal. 
practio*a fat the nmtmialtb. 

88 2 ~88 pcr86ad in late July, ID91 by Ehe WUNI LaQl5tbtUY4 
to reorganlar tho snvironmmntal aqonaiea in tha seato. This act 
creatar a Texas Natural Rcsourter conssrvation Coftunir8ion ('PNXCCI 
begin@% Sepfmber 1, 1993, Ovex the naxt frw yoIr5, moait of! 
ths jurisdfation of TDH over environmental issues and all df the 
jurisdiotion cf tha Texde Air Control. Board (TACB)'will be 
oonaolid6teU With that Of thr THC into the WfSU% ,Until 
SeptQmEet 3, 1993, 4ny authority transbrrrd to the !l!NRCC rili ba 
managed by TWC. 

aettiOn 1,050 Ip*rt of hrtiale a of SB 21 l mondr cnap$er 
401, Ilrr3th and Srfrty Code, by aqddlng a new Bubahaptec K. This 
subohaptar tr a nsfa r r  l 1k raqulatory and lioanslng juriodtctLon 
over the dir oral of radioactive rubikanaos to TWC. 
Seation I.05 t iw rttaahsd 86 Exbibft 2,) 

(A aopy of 

section 1.080 of PB 2 *otablirh& tba effective date for the 
:rmsfmrs of mort af the l nvSronmonta1 programs of TDU to TWC as 
>f Match I, 1992. Xt specifically lirta all trmofetred programs 
rY"'-pt that d@aling with dleporlrl of radioaotivr materirlr. 
L~~tAon 1.008 ia httaoh8d a8 Exhibit 2.) 



As ariglnafly drafted and aa approved by the Howe 
Phvironmcntrl Affairs Committee, disposal of i?adi.oaative 
mrtbrialn w4f tncludbd in Section 1,088. (This version OF 
Gsctlon 1,089 18 attaohed am Exhibit 3.1 Reprouantative 
Saundmro, tha Houro ~~ponnor of 88 2, however, offered an 
amendment on thr Houne Floor that tutwed ths dtrporal of 
radloaotive maLrrrirY.m from Ssatlon 1.089. (Bee Exhibit 4.) The 
amondmant wa8 edoptod. 

With fb Match L, 1992 date no ion rn~ the l Ceatlvb Uatb tar 
the txanoter, other aectiono of the bil E murt be examined, 
seotb3l 1.063 af 98 2 ~tatw, “Thir rrrtiaie (Artlale 11 takW 
effsot on the sarlieot date allowed under ArtioLe III, Seation 
39, of the Tax&e ConstLtutlon,Vf [Sootion 1,065 ie attkheb a6 
Exhfbit 5.1 The Constitution aLlaw Lmnedfatb effect af laws 
that State that they ohatl b8 effective immod~ately and Uhrt pass 
with at leabt t/b vote of esoh House, 

88 2 parsed with 2/3e vote of bash Hourr and, therefere, 
became bfPcotlve on kuguet 12th when oigned by the Oovernor. 
Augwt 12th la, therafcx6, thr date of thr tranmfet of the 
autherity cvet the dteporal of radioactive matrrials to TWC. 

HOUBV El11 7 then me&tee the complioatlon. Zt w&r Pasmd 
on August 9, 1991, but warn not rigned until the end of RU Uet- 
liB 7 relakee to the raorganiaatlon of the Texan Dbpertnmn e of 
Heblrh, and it piaked up thb tranrfea language from 811 2. The 
amendment that Qa6 made in 98 2 for the immediate effeauive Uat@ 
for the tranrfet af jurisdiction over the diPpoor of tadiorotive 
mrterleLa W&I not, however, made in WB 7. Thu8, Sbation 1,09 of 
HB 7 rtatea that the environmental program8 of TDX, inctuding 
thet. Program lnvo2vin the diepoe& of radfoaotive material, 
transfer on March 1, 992, f (bee Exhibit 6.1 

&uAxxazi9 

Senate Bill 2 woo in affeat upon the signing by $34 Governor 
on August 12, 1991. At that time, TDx’e authority over the 
dlepoeal of radiorotivr materirlr le9rlly transferred 00 TWC. 
The iorue ir, therefore, whrt icr thr affeat of Sm 7, whLah did 
not beaomo law until the end of Augurt, 

eneral rute, the rpecifla Lepirlrtion bontrolr 
lrglrlati8n and, therefore, SB 2 would apsrar 
sZfaoeLvr abee. ~8 2 Lb alearly the more 

specific aat relating to the duthorfty over tha dfrpochl of 
radloactlve materials, Further, the House floor unendtnent ia a 
vets e~scifla aCtion that clearly indfcrter that the Uegi8latUre 
lntenaed to mska the WaneEer effective lmmedirtely. 

Xn aQQLtlon, elnae the tranefct h&d already occuqred when HB 
7 beam@ law, Hb 7 rhould be read am rurplumage. There was 
nothing to trrnefer from TDH to TWc! when HO 7 became effeCtiV0. 

f-J; 



._ I-- 

The Co& Construstlon hot pxovidas amrn~ additionrl guidance, 
Wcthm 311.023 glveb pensral rulae fox a oouft to follow+ 
Baoically, a court rhould try to Construe the lawr aonbistent 
w1trl wlmt ma*r (Ianmm. 

3ectlon 311.023 rlao pyovidea g&woe when two law8 are 
~~irseaonoLlrb~a. (I Thlr Swtion first dirrota an rtternpt to 
harmanlce by conflictr. 1P th&t Ar not pomible, the lrtert 
bill. to bm l naaard prevails, 

!Phs pzO#ent Cam in not ona, whsrs there I8 c aoni!lLot, much 
lee8 an irrwoncllable oontliat. me L~ginlaturr did not 
transfer TDH’8 authotiry to Twc in one Bila and to motbmr bqmay 
in another bill. 
ir timing. 

The bill8 do thm rue0 thtngr the only 
f” 

rrtion 
Fh& bllla am be reoenoil6d aincs the qeal a the 

tran82sr la HB 7 iu acco!nplQ~heQ with the transfer on ox bsforo 
March I, 1391. 

Further, Notion 321.003 ot Cha coda comitrwition Auk ahate 
that the Aot ir to be ueod to clarify llaomen siruation~.~' A 
common situation undsr Srotion 311.025 vould he where two billr 
ware pusmd, both b mo o mlng l ffbctfvo on Septmber 1st of the year 
of paemgcr of the b;llr, The lrtrr aesad b both houmr might 
then nssd to control any irxmoonoil J ‘f 10 canf fate. 
case is not a aoeuaon rltuation. 

The prrmnt 

xn tha prrarnt c&set thm dpeci#ia &et of the House floor 
ywk ta Sb 2 is the clearest %ndicrtion at the Logklkturc’s 

my. 
. HB 7 did not invalva any d,bata on the tranatw t6 the 
That! act carried along the languags 02 the original SB 2, 

The Leeialature simply forgot to chahge HB 7 in the crurrh of the 
Special Searion, 

CONWJ8XON 

S,B 2 detaminrr the eftclotive date of the txanafer ot 
authority over the dispoeal of rndloaotlva material$. The 
tran6ifer from TDX to lWC wourxcd on Augurt IZ, 1991, 


